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Essay
Indigenous Sustainability and Resilience to Climate
Extremes: Traditional Knowledge and the Systems of
Survival
REBECCA TSOSIE
The United States is a demographically and regionally diverse nation seeking
to achieve equity among its constituent members. Within this pluralistic democracy,
many Indigenous Nations continue to live upon the lands that they have occupied
since “time immemorial.” Tribal governments are not just “stakeholders” in public
policy debates over climate change. As sovereign governments, they hold political
rights to land, water and natural resources. As Indigenous peoples, they also have
strong cultural connections to their ancestral lands and environments. Many
Indigenous peoples continue to possess traditional norms of sustainability that have
enabled their resilience and survival for generations. This Essay argues that there
is a vital role for Indigenous sustainability within the frameworks that drive climate
policy and sustainable development and explores the legal, political, and moral
arguments for the inclusion of tribal governments within the decision-making
structures of the United States and its global partners.
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Indigenous Sustainability and Resilience to Climate
Extremes: Traditional Knowledge and the Systems of
Survival
REBECCA TSOSIE *
“Survival, I know how this way.”1
Simon J. Ortiz, Acoma Poet
INTRODUCTION
The United States is at a crossroads in its development as a nation. After
decades of federally-sponsored scientific research on climate change, the
current administration has chosen short-term economic gain derived from
increased fossil fuel development over the need for long-term planning to
achieve sustainability. The Trump Administration announced plans to
withdraw from the Paris Accord2 and has also rolled back many existing
environmental regulatory protections,3 despite the prevalence of
increasingly extreme climate events and their impact on human and biotic
communities.4 There are many troubling aspects to the current policy shift,
but two are paramount. First, among the developed nations, the United States
is alone in its decision to withdraw from the Paris Accord. Most other
*

Regent’s Professor, James E. Rogers College of Law and Faculty Co-Chair, Indigenous Peoples’
Law and Policy Program, University of Arizona. The author thanks Professor Bethany Berger and the
wonderful team of editors at the Connecticut Law Review for the outstanding Symposium on “Regulating
for the Seventh Generation: Tribal Nations and Environmental Law,” which inspired this Essay. It was
an honor to participate and hear from the distinguished colleagues in the field who are exercising
intellectual leadership on these important topics.
1
Simon J. Ortiz, Survival This Way, in WOVEN STONE 167, 167 (1992).
2
Michael D. Shear, Trump will Withdraw U.S. from Paris Climate Agreement, N.Y. TIMES (June
1, 2017), https://www.nytimes.com/2017/06/01/climate/trump-paris-climate-agreement.html. In
December of 2015, the Conference of the Parties (COP) met in Paris, France and negotiated a climate
change agreement which incentivized nations to develop programs and solutions to curb greenhouse gas
emissions. The COP 21 Agreement acknowledged that Indigenous peoples were vulnerable to the
impacts of climate change, but did not provide a particular structure for engagement with Indigenous
peoples.
3
Nadja Popovich et. al., 78 Environmental Rules on the Way Out Under Trump, N.Y. TIMES (Last
updated Dec. 28, 2018), https://www.nytimes.com/interactive/2017/10/05/climate/trump-environmentrules-reversed.html.
4
See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2014 SYNTHESIS
REPORT: SUMMARY FOR POLICYMAKERS 1, 6 (2014) (explaining that observed changes in the climate
system are “unprecedented over decades to millennia” and that “changes in climate have caused impacts
on natural and human systems”).
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developed countries continue to adhere to the basic tenets of the 1992
Framework Convention on Climate Change, even if they disagree on the
precise method of enforcement.5 What justifies the United States in its
political reversal of priorities, given the interdependence of global nations
with respect to climate policy? President Obama’s Administration carefully
integrated climate science into various dimensions of federal policy.6 But
President Trump’s Administration denies that climate science is real.7 How
can successor regimes take such opposite positions within a democratic
society? What gives any nation the power to condemn the survival of all
other nations?
The principles of federalism that created and support the United States,
allow for policy development through the mutual and interactive
participation of three levels of government: state, federal, and tribal. In other
words, the “United States” is not coextensive with the “federal government.”
Rather, power is shared among the various governments. Some states have
crafted a political advocacy movement, “We’re Still In,” to demonstrate
support for the Paris Accord and delink themselves from the shift in federal
policy.8 Moreover, federal policy supports the inclusion of poor and
marginalized communities into the policy discourse through the rubric of
“environmental justice.”9 In an era where an Administration favors
corporate profit through natural resources development, the environmental
justice inquiry can offer an alternative lens for evaluation.
The United States in the twenty-first century is a demographically and
regionally diverse nation, seeking to achieve equity among its constituent
members. Within this pluralistic democracy, many Indigenous Nations
continue to live upon the lands that they have occupied since “time
immemorial.”10 They are not just citizen-stakeholders in a discussion about
optimal policy. They are sovereign governments that preexisted the United
5
See UNITED NATIONS, STATUS OF RATIFICATION OF THE CONVENTION,
https://unfccc.int/process/the-convention/what-is-the-convention/status-of-ratification-of-theconvention (last visited Feb. 8, 2019) (stating that 196 states are party to the Convention).
6
The Record: President Obama on Climate & Energy, OBAMA WHITE HOUSE ARCHIVES 1,
https://obamawhitehouse.archives.gov/sites/obamawhitehouse.archives.gov/files/achievements/theReco
rd_climate_0.pdf (last visited Feb. 8, 2019).
7
See Scott Waldman, Trump Tries to Quell Climate Attention: It Rises Instead, CLIMATEWIRE
(Nov. 29, 2018), https://www.eenews.net/climatewire/2018/11/29/stories/1060108169 (reporting that
the Trump Administration questioned the National Climate Assessment, saying it was “not based on
facts”).
8
WE ARE STILL IN, https://www.wearestillin.com (last visited Feb. 8, 2019).
9
On Feb. 11, 1994, President Bill Clinton signed Executive Order 12898, “Federal Actions to
Address Environmental Justice in Minority Populations and Low-Income Populations.” Exec. Order No.
12,898, 42 C.F.R. § 4321 (1995–1998). President Obama reaffirmed the order twenty years later, stating
that the order “affirmed every American’s right to breathe freely, drink clean water, and live on
uncontaminated land.” Rachael E. Salcido, Reviving the Environmental Justice Agenda, 91 CHI. KENT
L. REV. 115, 118–19 (2016).
10
United States v. Adair, 723 F.2d 1394, 1414 (9th Cir. 1983).
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States by thousands of years, and they are culturally tied to their ancestral
lands and environments.11 For most Indigenous peoples, “sustainability” is
the result of conscious and intentional strategies designed to secure a balance
between human beings and the natural world and to preserve that balance
for the benefit of future generations. Oren Lyons, a Faithkeeper for the
Haudenosaunee, and others have referred to this as thinking for the “seventh
generation,” and the principle constrains the political leaders of the Iroquois
Confederacy from taking actions that would jeopardize the survival of the
future generations.12 I use the term “Indigenous sustainability” to reflect
these values and convey the importance of Indigenous knowledge to our
understanding of intergenerational equity, resilience, and survival.13 Many
Indigenous peoples continue to possess traditional norms of sustainability
that have enabled their resilience and survival for generations.14 This Essay
focuses on why these norms merit inclusion within the policy discourse as a
legal, moral, and ethical matter.
In the United States, tribal governments have rights to political and
cultural sovereignty. As political sovereigns, tribal governments have the
right to develop their energy resources or decline to develop their resources.
If a tribal government incentivizes fossil fuel development in alignment with
U.S. policy, the tribe’s decision merits legal protection. It does not, however,
merit any special moral consideration. On the other hand, if a tribal
government chooses to align its policies with an ethic of Indigenous
sustainability, this reflects an exercise of cultural sovereignty that does merit
special moral consideration. The different normative character and historical
context of Indigenous sustainability reflects a unique set of values that ought
to be integrated within an intercultural environmental and climate policy

11
See Randall S. Abate & Elizabeth Ann Kronk, Commonality Among Unique Indigenous
Communities: An Introduction to Climate Change and its Impacts on Indigenous Peoples, in C LIMATE
CHANGE AND INDIGENOUS PEOPLES: THE SEARCH FOR LEGAL REMEDIES 3–4 (Randall S. Abate &
Elizabeth Ann Kronk eds., 2013) (explaining that indigenous people “are indigenous because their
ancestral roots are embedded in the lands on which they live . . . .” (quotation omitted)).
12
Rebecca Tsosie, Tribal Environmental Policy in an Era of Self-Determination: The Role of
Ethics, Economics, and Traditional Ecological Knowledge, 21 VT. L. REV. 225, 228 (1996).
13
My thinking on this topic was informed by a 2014 conference on Indigenous Sustainability hosted
by Arizona State University, and I give thanks to my conference Co-Chair, Dr. Donald Fixico, as well as
my colleagues on the Provost’s Native American Advisory Council for their excellent work on that
conference. In particular, the conference highlighted that although Indigenous peoples represent
culturally and politically distinctive societies, they share a strong commonality with respect to climate
change. This commonality is summarized well by Professors Randall Abate and Elizabeth Kronk and
attributed to the vulnerability of Indigenous peoples to climate change, their cultural links to particular
lands, their shared historical experience of colonization and oppression, and the recognition under public
international law that there are basic rights owed to indigenous communities. Abate & Kronk, supra note
11.
14
Douglas Nakashima et al., Tapping into the World’s Wisdom, UNESCO SOURCES, July–Aug.
2000, at 11.

1014

CONNECTICUT LAW REVIEW

[Vol. 51:4

15

discourse.
This Essay will first discuss the core distinctions that drive Indigenous
sustainability, including self-determination, cultural and political
sovereignty, and rights to territory and property. The Essay then argues for
the values of Indigenous sustainability to be included within climate policy
development using three frames. I first explore the argument that the United
States has a legal obligation to consider tribal perspectives in shaping its
domestic climate policy. Here, tribal political and cultural sovereignty work
together to support independent consideration for values of Indigenous
sustainability. I then discuss the “justice” argument, which is essentially that
the inclusion of tribal governments in the development of climate policy is
morally required. The idea of climate change as a threat to tribal cultural
heritage is related to these moral considerations. Finally, I will offer a
pragmatic account of why it is prudent to heed the warnings embedded
within many tribal narratives and to appreciate the fact that there are still
traditional knowledge-holders within Indigenous communities who are able
to describe the factual context for those narratives.
This Essay builds on the climate justice literature to argue that there is a
vital role for indigenous sustainability within the contemporary politics of
sustainable development. The participation of tribal governments in the
development of United States climate policy during the Obama
Administration highlighted the central components of Indigenous
sustainability: sovereignty and self-determination, Indigenous property
rights, traditional knowledge, and resilience. Indigenous epistemologies and
intercultural collaboration may be key components of an environmental
policy that facilitates human resilience to climate extremes, which will be
the key to survival in the years to come.
I. THE CORE OF INDIGENOUS SUSTAINABILITY: SELF-DETERMINATION,
SOVEREIGNTY, & “PROPERTY”
Sovereignty has an integral relationship to the issue of climate change,
as demonstrated by the Framework Convention on Climate Change and the
Conference of Parties.16 Nation-states are signatories to the Convention and
hold the capacity to facilitate adaptation policy, engage in mitigation
15

I want to acknowledge that this is occurring at the international level and thank my distinguished
colleague, Frank Ettawageshik, who addressed global leaders at the most recent Conference of Parties
and shared the perspectives of his Nation and other Indigenous peoples, many of whom had earlier
gathered in the traditional territory of the Maya people in Palenque at the Convening of Indigenous
Peoples for the Healing of Mother Earth and issued the Charter of Palenque. Frank Ettawageshik,
President, Ass’n on Am. Indian Affairs, Comments at the Connecticut Law Review Symposium:
Regulating for the Seventh Generation: Tribal Nations & Environmental Law (Oct. 26, 2018).
16
See Rebecca Tsosie, Climate Change and Indigenous Peoples: Comparative Models of
Sovereignty, 26 TUL. ENVTL. L.J. 239, 239, 252 (2013).
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practices, or otherwise address climate change. Indigenous peoples are not
equal parties within this structure; rather, they are distinct peoples who
occupy traditional lands that are now located within the boundaries of the
nation-states.18 For this reason, Indigenous sustainability depends upon three
core principles, which are embedded within the discourse of selfdetermination, sovereignty, and property. These principles are interrelated
for Indigenous peoples, as I will demonstrate below.
A. Self-Determination and Sovereignty
Today, Indigenous peoples are recognized as “peoples” holding the right
of self-determination, which is a right of autonomy with respect to their
political identity, cultural identity, and social and economic institutions.19
Self-determination can be expressed in several ways, such as through comanagement of resources deemed to be under the “joint authority” of
Indigenous peoples and the Nation-state,20 or through corporate forms of
ownership such as the Alaska Native corporations.21 However, in the United
States, the political sovereignty of Indian nations under domestic law is the
hallmark of Indigenous self-determination.22 Under federal Indian law,
American Indian nations possess a unique political status and are described
as “domestic dependent nations.”23 The various American Indian nations
have a sovereign identity that is both “preconstitutional” and
“extraconstitutional.”24 As separate nations, Indian tribes entered into
treaties with Great Britain and then with the United States.25 The inherent
sovereignty of Indian Nations has never been challenged in its original form.
No one can dispute that American Indian Nations preexisted the United
States government. Today, however, the question is what inherent sovereign
powers remain after the involuntary incorporation of the American Indian
17

Id. at 251.
Id. at 252.
19
See G.A. Res. 61/295, ¶¶ 3–4, United Nations Declaration on the Rights of Indigenous Peoples
(Sept. 13, 2007) (explaining that indigenous peoples “freely determine their political status and freely
pursue their economic, social and cultural development” and “have the right to autonomy . . . in matters
relating to their internal and local affairs . . .”).
20
Rebecca Tsosie, Reconceptualizing Tribal Rights: Can Self-Determination Be Actualized within
the U.S. Constitutional Structure?, 15 LEWIS & CLARK L. REV. 923, 933 (2011).
21
Id. at 932 (discussing native “regional and village corporations that have authority to manage
tribal resources . . .”).
22
Wallace Coffey & Rebecca Tsosie, Rethinking the Tribal Sovereignty Doctrine: Cultural
Sovereignty and the Collective Future of Indian Nations, 12 STAN. L. & POL’Y REV. 191, 192 (2001).
23
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 17 (1831); Worcester v. Georgia, 31 U.S. (6 Pet.)
515, 555–56 (1832).
24
CHARLES WILKINSON, AMERICAN INDIANS, TIME, AND THE LAW 117 (1987).
25
See Worcester, 31 U.S. at 544 (finding that the Treaty with the Cherokee Nation recognizes its
status as a “nation” on terms comparable to all other “nations”); see also Treaty with the Navajo, 15 Stat.
667 (1868) (referring to the “Navajo Nation”); Treaty with the Sioux, 15 Stat. 635 (1868) (referring to
the “Sioux Nation”).
18
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and Alaska Native nations into the United States? Most tribal governments
exercise executive, legislative, and adjudicatory jurisdiction within their
reservation lands.26 The tribal sovereignty doctrine, however, becomes a bit
paradoxical because Congress is held to have the “plenary power” to limit
or terminate the inherent sovereign powers of Indian tribes,27 although it is
also charged with a trustee’s duty to “protect” the self-governance rights of
Indian Nations.28 Recent Supreme Court cases raise many complexities
regarding whether tribal governments may exercise jurisdiction over nonmembers or over resources that extend beyond reservation boundaries.29
The doctrine of cultural sovereignty, on the other hand, holds that the
inherent sovereignty of Indian nations comes from within the Nation, and it
is defined by the Nation’s own norms and values about the way that
governmental power is exerted over members, nonmembers, land, and
resources.30 The exercise of tribal authority embodies responsibility, and
traditional tribal legal systems developed systems for guiding the exercise
of power.31 The operative question today is to explore tribal justice systems
as an important source of values and norms.32
Tribal political and cultural sovereignty are both expressed within
contemporary tribal environmental and climate policy. In some cases, there
are tensions between the tribal governments that are actively exploiting
fossil fuels for economic development and constituent members of those
tribes who organize as NGOs to oppose destructive forms of development,
such as hydraulic fracturing.33 Such intra-tribal disputes are best considered
within the context of cultural sovereignty. Often, local chapters or units of a
tribal Nation oppose forms of development that might be lucrative for the
tribe, but would jeopardize long-standing cultural values held by tribal
26

See Coffey & Tsosie, supra note 22 at 192–93 (explaining that tribal sovereignty is at “its fullest
expression within tribal territory,” that “tribal governments [are] essentially autonomous,” and that tribes
are, for the most part, not subject to the Constitution or general federal laws).
27
Id. at 194.
28
Id. at 192.
29
See, e.g., Plains Commerce Bank v. Long Family Land & Cattle Co., 554 U.S. 316, 340–42
(2008) (holding that the Tribe lost the right to regulate land on its reservation when that land passed into
non-Indian fee ownership, and therefore the tribal court lacked jurisdiction to adjudicate a case alleging
bad faith behavior by the bank toward current owners of land, who were tribal members); Montana v.
United States, 450 U.S. 544, 566 (1981) (holding the Crow Tribe had no inherent right to exercise
regulatory jurisdiction over hunting and fishing on non-Indian-owned fee lands within the reservation).
30
See Coffey & Tsosie, supra note 22, at 203–05 (explaining the nature of cultural sovereignty as
“an internal phenomenon”).
31
See id. at 199–200 (exploring cultural sovereignty as an aspect of tribal institutions).
32
See id. at 200, 210 (discussing the importance of tribal justice systems and exploring the role of
Indian nations); Gregory H. Bigler, Traditional Jurisprudence and Protection of Our Society: A
Jurisgenerative Tail, 43 AM. IND. L. REV. 1 (2018–2019) (discussing traditional ceremonial and legal
structures of the Muscogee Creek and Euchee peoples and how these traditional systems inform the
Muscogee Creek Nation’s current legal structure in relation to US domestic law and international human
rights law).
33
See Tsosie, supra note 12, at 300–03 (1996) (discussing intra-tribal conflicts over land use).
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34

members within the local community. The values of Indigenous
sustainability are intergenerational and tied to the land.
B. Indigenous Territories and the Discourse of “Property”
In order to understand the relationship of Indigenous peoples to their
traditional territories, it is necessary to go back to the “beginning”—not the
beginning of European colonization of Indigenous lands, but the beginning
of time. The “aboriginal title” of Indigenous peoples dates to “time
immemorial,” that is, the relationship of Indigenous people to their lands is
governed first by the laws of the Creator, and the laws of human beings
regulate things thereafter.35 Consider this 1915 testimony from Chief
Meninock (Yakima), who was arrested and charged with violating
Washington state laws regarding salmon fishing:
God created this Indian country and it was like He spread out
a big blanket. He put the Indians on it. They were created here
in this country, truly and honestly, and that was the time this
river started to run. Then God created fish in this river and put
deer into these mountains and made laws through which has
come the increase of fish and game. Then the Creator gave us
Indians life; we awakened and as soon as we saw the game and
fish we knew that they were made for us . . . . I was not brought
from a foreign country and did not come here. I was put here
by the Creator.36
Chief Meninock’s words describe a world in which Native people, their
lands, and their resources, interact under a Divine plan created for a
particular place on earth. This set of laws and instructions is designed to
provide order, balance, and abundance, securing the ability of future
generations to also live on these lands. Today we might associate the
Indigenous land ethic with environmental sustainability, but that ethic came
into sharp contrast with the utilitarian norms of the European settlers. The
“ethic of opportunity” dominated the exploitive practices of the European
34
This is the case, for example, on the Navajo Nation, where a local chapter opposes development
of a hotel and tourist complex adjacent to the Grand Canyon. Chiara Sottile, Navajo Nation Votes Down
Controversial Hotel and Tram Project at Grand Canyon, NBC NEWS (Nov. 1 2017, 7:20 PM),
https://www.nbcnews.com/news/us-news/navajo-nation-votes-down-controversial-hotel-tram-projectgrand-canyon-n816666.
35
See Daniel G. Kelly, Jr., Indian Title: The Rights of American Natives in Lands They Have
Occupied Since Time Immemorial, 75 COLUM. L. REV. 655, 655 (1975) (introducing the concept of
aboriginal title); Rebecca Tsosie, Land, Culture and Community: Reflections on Native Sovereignty and
Property in America, 34 IND. L. REV. 1291, 1291 (2001) (discussing the creation of Indian country).
36
Testimony During a 1915 Trial for Violating a Washington State Code on Salmon Fishing, in
GREAT DOCUMENTS IN AMERICAN INDIAN HISTORY 297–98 (Wayne Moquin & Charles Van Doren eds.,
1973).
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trading companies and the American corporations that followed, and U.S.
nineteenth century land policies fueled that dynamic.37
For American Indian nations, the legacy of the past lives on. In the
nineteenth and early twentieth centuries, the federal government as “trustee”
presided over the process of dispossession by enacting legislation such as
the Dawes Allotment Act of 1887, which ultimately took over two-thirds of
the tribal land base, purportedly for the “benefit” of the tribes.38 The effort
was to “civilize[]” tribal members into individual fee simple landowners,
and collective tribal landholdings were an impediment to that process.39
Tribal governments lacked standing to sue on their own behalf until 1967.40
Instead, their legal interests were represented by solicitors from the U.S.
Department of Interior, which was also charged with building the
infrastructure for federal public lands, such as the energy sector and the
reclamation projects for the nation’s waters.41
In the 1903 case of Lone Wolf v. Hitchcock, the Supreme Court held that
the federal government’s management authority over tribal lands was a
“political” function that was immune from judicial scrutiny under the
political question doctrine.42 The Court presumed that the federal
government would act in “good faith” for the benefit of the Indian people as
“wards.”43 It was not until 1980 that the Supreme Court would hold, in
United States v. Sioux Nation, that the U.S. government could not hide
behind its “trustee” role to confiscate tribal lands for the benefit of the nonIndian public.44 The Court held that the United States had exercised its
power of eminent domain when it enacted an 1877 statute that confiscated a
huge portion of the Treaty Reservation held by the Lakota people, including
their sacred Black Hills.45 The remedy was to pay “just compensation” for
37
See Tsosie, supra note 12, at 257–58 (discussing the land ethic of “opportunity” that characterized
the development of the United States).
38
See Tsosie, supra note 35, at 1294–95, n.14 (observing the purportedly “benevolent” aim of the
Dawes Act and noting that, under its policies, “Indian landholdings were reduced from 138 million acres
in 1887 to 48 million acres in 1934”).
39
See id. at 1295, n.14 (noting that the Dawes Act’s professed to “facilitate . . . integration into
American society” while facilitating the reduction of Indian landholdings).
40
Act of Oct. 10, 1966, Pub. L. No. 89-635, 62 Stat. 930 (“A law authorizing tribes to bring suits
on their own behalf in federal courts for federal question cases”).
41
See, e.g., Nevada v. United States, 463 U.S. 110 (1983) (finding that United States did not breach
its trust responsibility by representing the interests of the Pyramid Lake Paiute Tribe in a 1913 water
rights adjudication action, while also representing the interests of the private landowners served by the
Newlands Reclamation Project because Congress had committed the United States to represent both
parties, despite the conflict of interest, and also noting that the Indians were “wards” at the time and
unable to represent their own interests).
42
Lone Wolf v. Hitchcock, 187 U.S. 553, 565 (1903).
43
Id. at 568.
44
See United States v. Sioux Nation, 448 U.S. 371, 409, 423–24 (1980) (concluding that the
government had acted to take tribal property, requiring just compensation, rather than merely acting in
its role as trustee).
45
See id. at 422–24 (emphasizing the scope of Lakota land taken under the 1877 statute).
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the value of the land and minerals taken, estimated at $17 million at the date
of the taking, plus accrued interest.46 The judgment was paid, but most of
the money still sits in a trust account. The law firm that represented the
Lakota people took its statutory share of attorney’s fees, but the Lakota
refuse to accept money for the lands they hold sacred.47
The Indian Claims Commission Act of 1946 resolved most of the land
claims between the United States and Native Nations.48 Congress also
authorized the Secretary of Interior to take additional land into trust for
American Indian tribes, both to restore fee lands within the reservation to
trust status and to add additional lands to the reservation.49 Today, American
Indian nations are the beneficial owners of over fifty-six million acres of
trust land, and the United States holds the legal title and maintains the trust
relationship as a way of securing tribal rights within the dominant legal
system.50
Because of their unique political status and their recognized sovereign
authority over their trust lands, tribal governments have a set of legal rights
that necessitates their inclusion within the climate policy discourse. Trust
lands are the “property” of American Indian and Alaska Native Nations.
Other parts of their traditional territories are not tribal “property,” and Native
Nations continue to fight to preserve and protect these sacred landscapes,
such as the lands within the Bears Ears National Monument in Utah. In 2017,
President Trump issued an Executive Order reducing the National
Monument to a fraction of its original size, and that case is currently being
litigated, both with respect to the issue of executive authority and with
respect to the issue of tribal rights.51 Tribal rights to ancestral territories are
part of their right to self-determination, as recognized by the United Nations
Declaration on the Rights of Indigenous Peoples.52 But within the United
46

Id. at 386, n.16.
See Rebecca Tsosie, Sacred Obligations: Intercultural Justice and the Discourse of Treaty
Rights, 47 UCLA L. REV. 1615, 1644 (2000) (discussing the Sioux Nation case and the refusal of the
Sioux people to accept a payout of the award); see also Note, Tribal Property Rights, the Indian Claims
Commission, and Contemporary International Human Rights Law, in DAVID H. GETCHES ET AL., CASES
AND MATERIALS ON FEDERAL INDIAN LAW 309–11 (7th ed. 2017) (discussing the rule that awarded ten
percent of judgment as attorneys’ fees in the Indian Claims Commission cases, as well as the application
of that rule to the claims of the Sioux Nation).
48
See Indian Claims Commission Act, ch. 959, 60 Stat. 1049–50 (1946) (listing the claims that the
Commission “shall hear and determine . . . against the United States on behalf of any Indian tribe”).
49
Indian Reorganization Act, ch. 576, 48 Stat. 985 (1934) (codified as amended at 25 U.S.C. § 465
(2012)).
50
See U.S. Dep’t of the Interior Indian Affairs, Frequently Asked Questions,
https://www.bia.gov/frequently-asked-questions (last visited Feb. 5, 2019) (“Approximately 56.2 million
acres are held in trust by the United States for various Indian tribes and individuals.”).
51
See Complaint at 1–4, Hopi Tribe v. Trump, No. 17-cv-02590 (D.D.C. Dec. 4, 2017)
(summarizing the factual background of the case and presenting arguments relating to presidential
authority and tribal rights).
52
G.A. Res. 61/295, at 19 (Sept. 13, 2007).
47
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States, a tribal government’s right to exercise sovereign jurisdiction extends
only to its trust lands and possibly, in some cases, to fee lands within the
reservation.53
II. THE LEGAL ARGUMENT FOR INCLUSION OF TRIBAL GOVERNMENTS
According to a recent New York Times article, the Trump
Administration has already overturned forty-seven federal rules designed to
protect the environment and mitigate climate change, and it is in the process
of “rolling back” thirty-one other sets of regulations, including groundwater
protections for uranium mines, limitations on mercury emissions for power
plants, limitations on methane emissions on public lands, and new oil and
gas wells.54 The article estimates that some seventy-eight environmental
rules are “on the way out,”55 although, as noted, this is a difficult calculus to
pin down due to the numerous legal challenges, pending procedural reviews,
and a host of other legal and administrative issues.
Given that the Trump Administration has been in place for a relatively
short time, and several key administrative positions are still not filled,56 this
massive “rollback” of federal law designed to protect the environment and
human health is quite extraordinary. It also sends a clear signal to the 573
federally-recognized tribal governments within the United States57 that the
Trump Administration has deemed their input and participation irrelevant to
this massive legal recalibration of environmental law.58 Notably, U.S. law
and international human rights law are in accord that tribal governments
53
Brendale v. Confederated Tribes & Bands of Yakima Indian Nation, 492 U.S. 408, 422, 427
(1989) (explaining that tribal authority extends over trust lands and not, in most cases, non-members on
fee lands). In Brendale, the tribe had zoning authority over non-member owned fee land within a “closed”
part of tribe’s reservation; the land owner in that case was a descendant of the tribe, though not an enrolled
member. Id. at 415–17.
54
See Nadja Popovich, Livia Albeck-Ripka & Kendra Pierre-Louis, 78 Environmental Rules on the
N.Y.
TIMES
(Dec.
28,
2018),
Way
Out
Under
Trump,
https://www.nytimes.com/interactive/2017/10/05/climate/trump-environment-rules-reversed.html
(curating an updated list of environmental rollbacks under the Trump administration).
55
Id.
56
John W. Schoen, After 500 Days, Hundreds of White House Jobs Remain Unfilled by Trump
Administration, CNBC (June 4, 2018, 3:10 PM), https://www.cnbc.com/2018/06/04/after-500-daysdozens-of-white-house-jobs-remain-unfilled.html.
57
Federal and State Recognized Tribes, NAT’L CONF. OF STATE LEGIS.,
http://www.ncsl.org/research/state-tribal-institute/list-of-federal-and-state-recognized-tribes.aspx (last
visited Feb. 22, 2019).
58
Federally-recognized tribal governments in the United States include a number of American
Indian and Alaska Native Nations with historic and ancestral ties to much larger areas than their current
reservation boundaries. They are in a “trust relationship” with the United States government, and
Congress has the power to enact statutes to protect tribal self-governance rights and to discharge its trust
responsibility. Cty. of Oneida v. Oneida Indian Nation, 470 U.S. 226, 247 (1985). Non-recognized tribes
do not have recognized political sovereignty, although they may still have treaty rights if they are
signatories on a treaty, and they also often exercise forms of cultural sovereignty over their ancestral
lands and their members. A M. INDIAN POL’Y REV. COMMISSION, FINAL REPORT 467 (1977).
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should be consulted before nation-states enact laws that jeopardize tribal
rights to sovereignty, land, or resources.59 Many, if not most, of the rules on
the Trump Administration’s list implicate tribal rights, including the
construction of crude oil pipelines across the U.S. and into Canada.60 In
March 2017, the Trump administration approved the Keystone XL
pipeline,61 which will cut through the traditional lands of at least eighty-four
federally recognized tribes.62 The Administration also expedited the review
of cultural and environmental impacts of the highly contested Dakota Access
Pipeline, and the crude oil pipeline is now in use, despite the fact that a
federal court found deficiencies in the original process.63
Tribal governments played a major role in the Obama Administration’s
development of federal climate policy.64 They were invited to participate in
many of the regional and national dialogues on climate policy and tribal
participation was important in at least four significant respects.65 First, it
focused attention on the fact that U.S. tribal governments are the beneficial
owners of over 56 million acres of trust land, encompassing the timber and
59
See Consultation and Coordination with Indian Tribal Governments, Exec. Order No. 13,175, 65
Fed. Reg. 67,249, 67,249–50 (Nov. 6, 2000) (requiring agencies to “consult with tribal officials as to the
need for Federal standards and any alternatives” before establishing new Federal standards); see also
G.A. Res. 61/295, art. 19, United Nations Declaration on the Rights of Indigenous Peoples (Sept. 13,
2007) (“States shall consult and cooperate in good faith with the indigenous peoples . . . before adopting
and implementing legislative or administrative measures that may affect them.”).
60
See Popovich et al., supra note 54 (listing regulatory rollbacks and pipeline approvals affecting
tribal land, including the Dakota Access and Keystone XL Pipelines); NAT’L CONG. OF AM. INDIANS,
POLICY UPDATE 2 (2018) (describing Tribal Nations as uniquely vulnerable to federal environmental
mismanagement).
61
Press Release, U.S. Dep’t of State, Issuance of Presidential Permit to TransCanada for Keystone
XL Pipeline (Mar. 24, 2017), https://www.state.gov/r/pa/prs/ps/2017/03/269074.htm. In September
2018, the Rosebud Sioux Tribe and Ft. Belknap Indian Community filed a lawsuit to halt completion of
the Keystone XL Pipeline. See NARF LEGAL REV., Summer/Fall 2018, at 1–4.
62
See U.S. DEP’T OF STATE, PROGRAMMATIC AGREEMENT REGARDING THE KEYSTONE XL
PIPELINE PROJECT 5 (2013), https://keystonepipeline-xl.state.gov/documents/organization/221220.pdf
(declaring that the Department of State consulted with eighty-four affected tribes when considering
TransCanada’s permit application).
63
Construction of the Dakota Access Pipeline, 82 Fed. Reg. 11,129, 11,129 (Jan. 24, 2017); see
also Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs, 255 F. Supp. 3d. 101, 129, 147 (D.D.C.
2017) (noting that the Army Corps of Engineers did not discuss the “methodological and data flaws
identified” in the reports submitted to the Corps and the Corps “failed to adequately consider the impacts
of an oil spill on Standing Rock’s fishing and hunting rights”); Standing Rock Sioux Tribe v. U.S. Army
Corps of Eng’rs, 282 F. Supp. 3d 91, 109 (D.D.C. 2017) (allowing construction of the pipeline to continue
due to the “serious possibility” that the U.S. Army Corps of Engineers will be able to justify its decision
to perform a limited environmental review); Standing Rock Sioux Tribe v. U.S. Army Corps of Eng’rs,
280 F. Supp. 3d 187, 191 (D.D.C. 2017) (imposing restrictions on the continuing construction of the
pipeline).
64
See EXEC. OFFICE OF THE PRESIDENT, 2016 WHITE HOUSE TRIBAL NATIONS CONFERENCE
PROGRESS REPORT: A RENEWED ERA OF FEDERAL-TRIBAL RELATIONS 30–32 (2017) (outlining the
various ways the Obama Administration involved the tribal governments in environment, climate change,
and natural resources programs).
65
See, e.g., id. at 31 (noting meetings where federal agencies invited the Tribes to participate).
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mineral estates of that land, as well as holding federal reserved water rights
dating to the creation of the reservations.66 Although some tribal water rights
are still pending final adjudication,67 the federal government has a trust duty
to protect the resources until the final decrees are issued.68 Water quantity
and water quality are both aspects of this protection. In many cases,
particular tribes also have treaty rights to land, water, and natural resources,
including hunting and fishing rights, both on and off the reservation.69 Tribal
treaties constitute a unique basis for tribal rights. According to wellestablished canons of construction, treaties are interpreted as the Indians
would have understood them at the time they were made.70 At that time, most
tribes were heavily dependent upon hunting, fishing, and gathering for their
subsistence, and thus food sovereignty is part of the calculus of treaty
rights.71 In addition, some courts have construed tribal treaty rights to
include an affirmative right to habitat protection and restoration.72
Second, tribal participation underscored the importance of including all

66
See Interior Launches Land Buy-Back Program for Tribal Nations to Manage $1.9 Billion Trust
Land Consolidation Fund, U.S. DEP’T OF THE INTERIOR (Dec. 18, 2012, 2:00 PM),
https://www.doi.gov/news/pressreleases/interior-launches-land-buy-back-program-for-tribal-nations-tomanage-1-pt-9-billion-dollars-trust-land-consolidation-fund (recognizing the amount of land held in trust
for American Indians and announcing the program to allow Tribal Nations to buy back that land); Land
Buy-Back Program For Tribal Nations: Frequently Asked Questions, U.S. DEP’T OF THE INTERIOR,
https://edit.doi.gov/buybackprogram/FAQ#Minerals (last visited Feb. 2, 2019) (explaining that mineral
and timber interests are considered in the valuation of the land); Secretary Jewell, Tribal Leaders Mark
Enactment of Four Additional Water Rights Settlements for Indian Country, U.S. DEP’T OF THE INTERIOR
(Jan. 13, 2017, 10:57 AM), https://www.doi.gov/pressreleases/secretary-jewell-tribal-leaders-markenactment-four-additional-water-rights (acknowledging President Obama’s “historic commitment” to
settling water rights during his Administration).
67
See, e.g., H.R. 644, 116th Cong. (2019) (providing an example of tribal water rights that are still
pending settlement).
68
See Fort Mojave Indian Tribe v. United States, 23 Cl. Ct. 417, 426 (1991) (recognizing the
government’s “duty to preserve” due to its position as the trustee).
69
Daniel Cordalis & Dean B. Suagee, The Effects of Climate Change on American Indian and
Alaska Native Tribes, 22 NAT. RESOURCES & ENV’T 45, 45 (2008).
70
See Richard B. Collins, Never Construed to Their Prejudice: In Honor of David Getches, 84 U.
COLO. L. REV. 1, 6 (2013) (“A variation on the rule that appears in many decisions requires that treaty
terms be interpreted as the Indians understood them because treaties were written only in English, so that
Indian parties' understanding depended on oral interpreters who had to render legal concepts.”); Note,
Indian Canon Originalism, 126 HARV. L. REV. 1100, 1109–10 (2013) (“[T]he Indian canon instructs
judges to assign meaning to a treaty based only on the tribe's understanding.”).
71
See Collins, supra note 70, at 7 (noting that when making these treaties, tribes often sought to
protect their sovereign land rights to hunt, fish, farm, and gather because they were dependent on these
natural resources).
72
See, e.g., United States v. Washington, 853 F.3d 946 (9th Cir. 2017), aff’d, 138 S. Ct. 1832 (2018)
(affirming that the State violated a tribal treaty ensuring salmon for the local tribes by building barrier
culverts); Michael C. Blumm, Indian Treaty Fishing Rights and the Environment: Affirming the Right to
Habitat Protection and Restoration, 92 WASH. L. REV. 1, 30–31 (2007) (discussing the impact of water
quality standard violations on salmon migrations).
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levels of government in the planning process for climate change. The
federal, state and tribal governments all own resources and all have a duty
to coordinate the complex processes of climate mitigation and adaptation.74
Just as intercultural dialogue is a cornerstone of the international effort
among global nations to achieve consensus on climate policy, the inclusion
of tribal governments triggered the need for intercultural dialogue at the
domestic level.75 This is apparent, for example, in the current negotiations
over state, tribal, federal, and private water allocations within the Colorado
River Basin, which is demonstrating climate stress, and water levels are
likely to fall short in the years to come.76
Third, one of the most important aspects of this intercultural dialogue at
the regional level was to actively engage the role of tribal ecological
knowledge (TEK) as a valid form of knowledge about the environment and
about human resilience.77 Many indigenous peoples are still on the lands that
they have occupied since “time immemorial.”78 Traditional knowledge
about the environment generates scientific knowledge about the place, as
well as a set of ethical norms about the appropriate role of human beings in
their interaction with other aspects of the natural world.79 The Obama
Administration recognized the salience of traditional knowledge to inform
73
See Cordalis & Suagee, supra note 69, at 45–48 (noting that “all levels” of government
traditionally excludes tribal governments, but arguing that tribes should work with federal and state
governments to achieve various climate change goals such as reducing carbon dioxide emissions and
deploying renewable energy).
74
See Elizabeth Ann Kronk Warner, Everything Old Is New Again: Enforcing Tribal Treaty
Provisions to Protect Climate Change-Threatened Resources, 94 NEB. L. REV. 916, 933 (2016)
(discussing how tribes may have an argument for climate protection based on their treaty-guaranteed
rights).
75
See Cordalis & Suagee, supra note 69, at 45 (discussing the vulnerability tribes face amid climate
change, the need for tribes to work with federal, state, and local governments).
76
On January 31, 2019, the Arizona legislature voted to accept the Colorado River Drought
Contingency Plan, and Congress subsequently passed a bill enacting the multi-state compact into law.
See Ian James, Arizona Cancels Water Meeting Amid Difficult Negotiations on Colorado River Deal, AZ
CENTRAL
(Oct.
25,
2018),
https://www.azcentral.com/story/news/local/arizonaenvironment/2018/10/25/colorado-river-water-arizona-cancels-meeting-amidnegotiations/1756346002/ (discussing difficulties in water allocation negotiations between the state,
tribes, and federal government as a result of drought, climate change, and reduced water flow in the
Colorado River area); Cordalis & Saugee, supra note 69, at 46 (discussing the environmental impact of
the water shortage in the Colorado River area).
77
See generally Rebecca Tsosie, Indigenous Peoples and ‘Cultural Sustainability’: The Role of
Traditional Knowledge, in TRADITIONAL ECOLOGICAL KNOWLEDGE: LEARNING FROM INDIGENOUS
PRACTICES FOR ENVIRONMENTAL SUSTAINABILITY 229, 230–31 (Melissa K. Nelson & Dan Schilling
eds., Cambridge Univ. Press 2018) (explaining how international discussions on sustainability policy
utilize Traditional Ecological Knowledge as a valuable resource).
78
See Kelly, Jr., supra note 35, at 655 (describing Indian tribes successfully claiming possessory
rights to lands they have continuously occupied since time immemorial).
79
See Tsosie, supra note 77, at 231 (discussing how Traditional Ecological Knowledge of
indigenous cultures is studied to generate an understanding of the environment and sustainable human
practices).
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climate policy, for example, in the Arctic region. This domestic policy
aligns with what is occurring in other countries. For example, the New
Zealand legislature recently accorded “legal personhood” to a river in
recognition of the Maori understanding that the river is a living entity with
volition and consciousness, and required the appointment of a “guardian” to
speak on behalf of the river.81 In Australia, this issue also came up in the
context of mining on aboriginal lands and the Native people in Australia
chose to speak “as” the land, rather than speaking “for” the land, as a
conscious action to embody their traditional norm that the people are the
land.82
Finally, the inclusion of indigenous peoples, including U.S. tribal
governments, within the analysis of climate policy promoted an inquiry into
what makes certain communities “vulnerable” to the adverse consequences
of climate extremes.83 Tribal communities are extremely vulnerable to
climate change impacts, in part because many tribal members still rely on
fish, game, and harvesting for their daily subsistence.84 When water sources
are contaminated with mercury or radioactive materials, the people are
exposed to these contaminants at very high levels, leading to negative health
impacts.85 Indigenous peoples already suffer from disproportionately high
rates of poverty and health disparities, which are markers of vulnerability
for many impacted populations in the United States and throughout the
world.86 However, on the positive side, Indigenous nations also have an
astounding capacity for “resilience,” which inspired scholarly interest in
exploring the components of cultural resilience to potentially catastrophic

80

See EXEC. OFFICE OF THE PRESIDENT, NATIONAL STRATEGY FOR THE ARCTIC REGION 3 (2013),
https://obamawhitehouse.archives.gov/sites/default/files/docs/nat_arctic_strategy.pdf (utilizing the most
current science and traditional knowledge to inform Federal policy in the Arctic region).
81
Whanganui River Claims Settlement Act 2017, s 14 (N.Z.).
82
Miriam Jorgensen, Research Director, Univ. of Ariz., Address at the James E. Rogers College of
Law Global Mining Law Summit: Building Capacity for Mineral Development with Native Americans
and Indigenous Communities (Oct. 20, 2017).
83
See U.S. GLOBAL CHANGE RESEARCH PROGRAM, THE IMPACTS OF CLIMATE CHANGE ON
HUMAN HEALTH IN THE UNITED STATES: A SCIENTIFIC ASSESSMENT 250 (2016),
https://health2016.globalchange.gov/populations-concern (discussing several determinants of
“vulnerability,” including exposure, sensitivity, and adaptive capacity).
84
See id. at 253–54 (providing that climate change affects “ranges of some fish,” increases “weather
unpredictability, and disrupts “hunting and subsistence practices.”).
85
See Madelyn Irene Poehlein, Subsistence Is Greater than Sustenance: Developing a Framework
to Interpret the Continued Colonization of Alaska Natives, at 3 (May 9, 2018) (unpublished B.A. thesis,
Whitman College) (on file with the Penrose Library, Whitman College) (reporting the Alaska
Community Action on Toxics’s finding that walrus, whale, and fish are eaten as subsistence foods by a
rural community living on St. Lawrence Island, because the Yupik’s subsistence way of life was so
important to the residents that they continued to eat these foods even after being told of the
contamination).
86
U.S. GLOBAL CHANGE RESEARCH PROGRAM, supra note 83, at 266.
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change. The successful adaptation of many populations (most notably
“climate refugees”) will depend to some degree on resilience, thus making
this an important inquiry for climate policy.88
The fact that the Trump Administration has chosen to deny the reality
of climate change and promote a return to full-scale exploitation of fossil
fuels should not determine our destiny. Rather, this dramatic shift in policy
poses a very important opportunity to evaluate two very different approaches
to environmental policy. The Trump Administration has returned to an old
way of doing business that favors economic development despite the harms
to the environment and to vulnerable peoples.89 Within this utilitarian
calculus, which represents an ethics of “exploitation” (sometimes masked as
“an ethics of opportunity”), business interests set the agenda and the only
harms that matter are those that can be imposed under the standards of
common law or statutory law.90 The government is complicit in the
externalities that ensue, but that is not considered inappropriate under the
nineteenth-century approach. After all, the United States was constructed
out of Indigenous lands and resources, as well as the territory of other
governments, such as the Kingdom of Hawaii.91 Under “Manifest Destiny”
and other nineteenth-century policies, American imperialism was justified
by the need to ensure the economic and political power of the new Nation.92
In the process, U.S. policymakers also asserted cultural hegemony over legal

87
Kirsty Galloway McLean, Land Use, Climate Change Adaptation and Indigenous Peoples,
TRADITIONAL KNOWLEDGE BULL. (Oct. 8, 2012), https://unu.edu/publications/articles/land-use-climatechange-adaptation-and-indigenous-peoples.html.
88
U.S. GLOBAL CHANGE RESEARCH PROGRAM, supra note 83, at 249.
89
See Lindsey Dillon et al., The Environmental Protection Agency in the Early Trump
Administration: Prelude to Regulatory Capture, 108 AM. J. PUB. HEALTH S89, S89, S90 (2018)
(describing the Trump Administration’s environmental policy as “pro-business” and “industryfriendly”).
90
Steve Cohen, The States Resist Trump’s Environmental Agenda, STATE OF THE PLANET (May 7,
2018), https://blogs.ei.columbia.edu/2018/05/07/states-resist-trumps-environmental-agenda/ (“To [the
Trump Administration], free market capitalism and making money dominates all other values
. . . . Trump believes that environmental protection costs jobs and inhibits economic growth.”); see also
id. (noting that the Republican-controlled federal government cannot repeal or weaken federal
environmental law even when regulations can be legally revised).
91
See James Thuo Gathii, Imperialism, Colonialism, and International Law, 54 BUFF. L. REV.
1013, 1055 (2007) (discussing the process of how the United States took control of both “distant lands”
and Indian nations); Arnold H. Leibowitz, United States Federalism: The States and the Territories, 28
AM. U. L. REV. 449, 470 n.127 (1979) (“The Kingdom of Hawaii ceded both the legal title to its public
lands and also all Hawaiian Islands and their dependencies to the United States.” (citation omitted)).
92
See Christine A. Klein, Treaties of Conquest: Property Rights, Indian Treaties, and the Treaty of
Guadalupe Hidalgo, 26 N.M. L. REV. 201, 208 (1996) (“The American claim is by the right of our
manifest destiny to overspread and to possess the whole of the continent . . . for the development of the
great experiment of liberty and federative self-government entrusted to us.”).
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institutions, negating indigenous law and prioritizing individual “rights” to
land and other resources (e.g. oil, gas, water) as “property” or
“commodities” (e.g. food).94 Trump’s political campaign promised to “make
America great again,”95 resurrecting the nineteenth-century ethic of
exploitation in favor of the business interests of the corporations that stand
to benefit from development unconstrained by regulatory limits.
Blackstone’s world of nearly absolute “property” rights96 may prevail once
again, and the common law remedies such as nuisance are not up to the
challenge of redressing the massive harms of climate extremes that are
occurring now and will continue to occur in the future.
The Trump Administration has rejected both the intercultural diplomacy
that developed over many years and resulted in the international Paris
Accord97 and the inclusion of American Indian and Alaska Native tribal
governments within U.S. climate policy and, to some extent, other domestic
environmental laws and policies.98 However, the social and political
contexts for national policy are different today than they were in the
nineteenth century. At a national level, the United States has experienced an
active discourse about environmental justice—which is also part of the
current federal law due to the Executive Order on environmental justice99—

93

See Robin Bradley Kar, Western Legal Prehistory: Reconstructing the Hidden Origins of Western
Law and Civilization, 2012 U. ILL. L. REV. 1499, 1503 (2012) (discussing how Western culture, both
past and present, uses both their culture and legal institutions to develop traditions).
94
See Sarah H. Cleveland, Powers Inherent in Sovereignty: Indians, Aliens, Territories, and the
Nineteenth Century Origins of Plenary Power over Foreign Affairs, 81 TEX. L. REV. 1, 72 (2002)
(reciting early court decisions in which there was debate over whether Native American property rights
vested under treaties, therefore granting the United States more access to native lands).
95
See Lindsay Pérez Huber, “Make America Great Again!”: Donald Trump, Racist Nativism and
the Virulent Adherence to White Supremacy Amid U.S. Demographic Change, 10 CHARLESTON L. REV.
215, 224 (2016) (discussing the slogans employed by Trump’s political campaign).
96
See Robert P. Burns, Blackstone’s Theory of the “Absolute” Rights of Property, 54 U. CIN. L.
REV. 67, 85 (1985) (discussing Blackstone’s theory of absolute property rights, opining that Blackstone
did believe that “property was not one of the rights of which the legislature is merely declaratory” but it
could have foundation in nature).
97
See, e.g., Timmons Roberts, One Year Since Trump’s Withdrawal from the Paris Climate
INST.
(June
1,
2018),
Agreement,
BROOKINGS
https://www.brookings.edu/blog/planetpolicy/2018/06/01/one-year-since-trumps-withdrawal-from-theparis-climate-agreement (discussing why Trump withdrew from the Paris climate agreement); Ishaan
Tharoor, Donald Trump’s Real Foreign Policy: A Clash of Civilizations, WASH. POST (Apr. 28, 2016),
https://www.washingtonpost.com/news/worldviews/wp/2016/04/28/donald-trumps-real-foreign-policya-clash-of-civilizations/?utm_term=.1df74b5d2c81 (examining Trump’s rejection of international
diplomacy, noting that he appears to have declared a “culture war”).
98
For example, the Clean Air Act was amended in 1990 to include tribal governments within the
statutory framework to regulate air resources. Clean Air Act Amendments of 1990, Pub. L. No. 101-549,
104 Stat. 2399. Additionally, the Clean Water Act was amended in 1995 to regulate water resources.
Clean Water Amendments of 1995, H.R. 961, 104th Cong. § 1 (1995).
99
Exec. Order No. 12898, 59 Fed. Reg. 7629 (Feb. 16, 1994).
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as well as numerous cases testing the legal parameters of this concept. As
a global society, we now have a broad understanding of the inequities caused
by colonialism and the need for reparative justice and inclusion as we build
more just, contemporary frameworks to protect communities and systems
foundational for human survival, including food and water.101
It should not be possible for one country to unilaterally “roll back” the
international consensus about climate change and negate the collective effort
of the nation-states to curb greenhouse gas emissions and heal the divisions
between the “developed” and “developing” countries. The appeal to climate
justice is situated within a historical context that rendered many countries
vulnerable to climate change. The human rights frameworks of international
law are designed to promote equality among nations, in addition to ensuring
the civil, political, social, and economic rights of their citizens. Climate
justice implicates the very structures that enable human survival and is
appropriately the topic of human rights discourse in the contemporary era.
III. THE MORAL CASE FOR INDIGENOUS SUSTAINABILITY
The concept of “Indigenous sustainability” represents the central tenets
of what the late Professor and Dean David Getches described as a
“philosophy of permanence,” in relation to the relationship of Indigenous
peoples with their traditional lands, including the responsibility to the land
and future generations.102 The most recent effort to distill that philosophy
into a legal principle is Article 25 of the United Nations Declaration on the
Rights of Indigenous Peoples, which provides: “Indigenous peoples have the
right to maintain and strengthen their distinctive spiritual relationship with
their traditionally owned or otherwise occupied and used lands, territories,
waters and coastal seas and other resources and to uphold their

100
See, e.g., Kingman Park Civic Ass’n v. Gray, 956 F. Supp. 2d 260, 265 (D.D.C. 2013) (holding
that Executive Order 12898 does not place any new burdens or new obligations on states under the Fair
Housing Act); Coliseum Square Ass’n v. Jackson, 465 F.3d 215, 232 (5th Cir. 2006) (holding that
Executive Order 12898 does not create a private right of action); Latin Ams. for Soc. & Econ. Dev. v.
Fed. Highway Admin., 756 F.3d 447, 465 (6th Cir. 2014) (confirming that Executive Order 12898
“expressly precludes the right to judicial review”).
101
See, e.g., Report on Recognition, Reparations, and Reconciliation, UNITED NATIONS OFFICE
HIGH
COMM’R
FOR
HUMAN
RIGHTS,
https://www.ohchr.org/EN/Issues/IPeoples/EMRIP/Pages/ReportRecognitionReparationsReconciliation
.aspx (last visited Feb. 8, 2019) (calling for submissions on a relevant UN resolution). The Expert
Mechanism on the Rights of Indigenous Peoples (EMRIP) put out a Call for Submissions for its Thematic
Report on Achieving the Ends of the UNDRIP: Recognition, Reparation, Reconciliation (2019). The
Report is scheduled to be presented to the Human Rights Council at its forty-second session in September
2019. EMRIP also held a panel discussion on this set of issues at its eleventh session in July 2018.
102
David H. Getches, A Philosophy of Permanence: The Indians’ Legacy for the West, J.W., July
1990, at 54.
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responsibilities to future generations in this regard.”
The notion of “spiritual rights” is a distinctive term. It appears in the
U.N. Declaration on the Rights of Indigenous Peoples,104 but nowhere else
within the many instruments of international human rights law that describe
“religious rights,” “cultural rights,” and other forms of “ethnic group rights.”
The term “spiritual rights” represents a different metaphysics, which Vine
Deloria, Jr. described at length in his book God is Red.105 Within Indigenous
metaphysics, the people are part of the place, and the place is part of the
people.106 Future generations and ancestral generations are all bound to that
place, and what happens to this generation will affect all others, both past
and future.107 Sacred places within these lands often serve as portals to the
spiritual dimensions of human existence.108 There is power in these places
and they can be a source of healing and regeneration if treated with
respect.109 If the land is not treated appropriately, this can cause devastating
impacts for the current inhabitants.110 In other words, because Indigenous
103
G.A. Res. 61/295, art. 25, United Nations Declaration on the Rights of Indigenous Peoples (Sept.
13, 2007).
104
See id. at art. 36 (“Indigenous peoples, in particular those divided by international borders, have
the right to maintain and develop contacts, relations and cooperation, including activities for spiritual,
cultural, political, economic and social purposes, with their own members as well as peoples across
borders.”).
105
VINE DELORIA, JR., GOD IS RED 75–89 (1973) (distinguishing Native American philosophy,
which values place, from Western European philosophy).
106
Id. at 75 (“American Indians hold their lands—places—as having the highest possible meaning,
and all their statements are made with this reference point in mind.”).
107
Id.
108
This was the case, for example, with the lands held sacred by the Hoopa Valley Indian tribe,
Yurok tribe, and Karuk tribe, which were at stake in Lyng v. Northwest Indian Cemetery Ass’n. In Lyng,
the Supreme Court held that there was no Free Exercise issue with the government’s decision to construct
a road project through the most sacred portion of the forest area used by Native religious practitioners
for world renewal ceremonies, even if this action would “foreclose” the practice of the religion. Lyng v.
Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439, 442, 451–52 (1988); see also WALTER R. ECHOHAWK, IN THE LIGHT OF JUSTICE: THE RISE OF HUMAN RIGHTS IN NATIVE AMERICA AND THE UN
DECLARATION ON THE RIGHTS OF INDIGENOUS PEOPLES 174 (2013) (“[T]he Supreme Court held in Lyng
. . . that there is no principle under the First Amendment to protect tribal worship at holy places located
on federal land . . . .”); Amy Bowers & Kristen A. Carpenter, Challenging the Narrative of Conquest:
The Story of Lyng v. Northwest Indian Cemetery Protective Association, in INDIAN LAW STORIES 489,
489–90 (Carole Goldberg et al. eds., 2011) (“The Indians had alleged that the timber and road project
would irreparably damage certain sacred sites and interfere with religious rituals that depended on
privacy, silence, and the undisturbed natural setting of the High Country.” (footnote omitted)).
109
See Lyng, 485 U.S. at 461 (Brennan, J., dissenting) (noting that in sacred Indian lands,
“individual tribe members may seek curative powers for the healing of the sick, or personal medicine for
particular purposes such as good luck in singing, hunting, or love”).
110
See id. at 451 (majority opinion) (“According to [the Indians’] beliefs, . . . too much disturbance
of the area’s natural state would clearly render any meaningful continuation of traditional practices
impossible. To be sure, the Indians themselves were far from unanimous in opposing the G-O road, and
it seems less than certain that construction of the road will be so disruptive that it will doom their religion.
Nevertheless, we can assume that the threat to the efficacy of at least some religious practices is extremely
grave.” (citation omitted)).
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cultures are “place based,” the destruction of the place jeopardizes the
cultural existence of the people.111 That was the lesson of the removal
policies of the nineteenth century, which carried devastating impacts upon
the tribal Nations that were subjected to removal.112 That is not to say that
the culture cannot survive forced removal. In fact, many tribal cultures did
survive removal.113 However, there were also parts of the culture that were
destroyed forever, and some could argue that the U.S. removal policy was
designed to effectuate cultural genocide, along with the slate of other
nineteenth-century policies that were designed to obliterate tribal cultures
and assimilate American Indians into Western culture. I will discuss cases
from two different regions where there is a clear connection between climate
change and tribal cultural heritage.
A. Coastal Erosion and Loss of Tribal Cultural Heritage
Many tribal communities in Alaska, Louisiana, and other coastal regions
are on the front line to become “climate refugees” due to the complete loss
of lands and associated sacred sites, cemeteries, fisheries, and other
historical and cultural sites.114 Cultural heritage encompasses both tangible
and intangible aspects of a people’s culture, and for Indigenous peoples, the
linkage between people and place is emblematic of cultural identity, making
the natural environment an important part of Indigenous cultural heritage.115
The notion that all “peoples” have a right to their cultural heritage is
embedded within the contemporary international human rights discourse.
111
See id. at 460 (Brennan, J., dissenting) (“Native Americans fulfill this duty through ceremonies
and rituals designed to preserve and stabilize the earth and to protect humankind from disease and other
catastrophes. Failure to conduct these ceremonies in the manner and place specified, adherents believe,
will result in great harm to the earth and to the people whose welfare depends upon it.” (citation omitted)).
112
Destroying
the
Native
American
Cultures,
LIBR.
CONG.,
https://www.loc.gov/teachers/classroommaterials/presentationsandactivities/presentations/
immigration/native_american.html (last visited Feb. 6, 2019) (noting President James Monroe’s
observation that “America’s westward growth ‘has constantly driven [the Native Americans] back, with
almost the total sacrifice of the lands which they have been compelled to abandon’” and that U.S. policy
had “paved the way to [the Native Americans’] destruction”).
113
See, e.g., A Brief History of the Trail of Tears, CHEROKEE NATION, https://cherokee.org/AboutThe-Nation/History/Trail-of-Tears/A-Brief-History-of-the-Trail-of-Tears (last visited Feb. 6, 2019)
(describing the hardships that the Cherokee Nation endured during the Trail of Tears on the Cherokee
Nation’s current website).
114
See Rebecca Tsosie, Indigenous People and Environmental Justice: The Impact of Climate
Change, 78 U. COLO. L. REV. 1625, 1640 (2007) (“The glaciers have receded by fifteen percent each
decade. The impacts to this ecosystem have affected populations of marine polar bears, caribou, walrus,
and killer whales, all of which have great significance to the Native peoples who depend on these species
for their survival.” (footnotes omitted)).
115
See Lyng, 485 U.S. at 459–60 (Brennan, J., dissenting) (“[F]or most Native Americans, ‘[t]he
area of worship cannot be delineated from social, political, cultur[al], and other areas o[f] Indian
lifestyle.’ A pervasive feature of this life-style is the individual’s relationship with the natural world . . .
.” (citation omitted)).
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The right to culture is specifically recognized by the United Nation’s
Covenant on Economic, Cultural and Social Rights,116 which is one of the
foundational treaties that define international human rights law, along with
the U.N. Covenant on Civil and Political Rights. The intentional destruction
of cultural heritage, common in times of war, is a human rights violation. In
August 2016, the U.N. Special Rapporteur on Cultural Rights issued a report
to the U.N. General Assembly expressing great concern about the increased
incidence of intentional destruction of cultural heritage and the impact of
this on cultural rights.117 The Special Rapporteur found that “[c]ultural
heritage is significant in the present, both as a message from the past and a
pathway to the future.”118 Indigenous peoples have intergenerational duties
and rights, in relation to the land and in relation to their ancestors and the
generations to come. As the Special Rapporteur noted, the “living” and
“organic” relationship that human beings have with the natural resources
that are integral to their identity must be transmitted to future generations.119
Intentional acts of destruction targeted toward cultural heritage can be
considered as attempts at “cultural genocide,” a serious violation of human
rights.120
Of course, government policymakers might describe the destruction of
cultural heritage that occurs with climate impacts as the “unintentional” byproduct of extreme climate events such as hurricanes and floods, which are
highly destructive, but often difficult to predict or remediate. Nonetheless,
the evidence of destruction of Indigenous lands and lifeways is welldocumented in coastal areas and this can and will have devastating impacts
upon Indigenous peoples who are forced to relocate. As of 2016, at least ten
Indian communities across the United States were forced to seriously
consider relocating their entire community as the only means of “adaptation”
to climate change.121 There is no established federal fund to relocate a
community. Rather, when an extreme climate event occurs, there are
emergency evacuations that do not allow for a sustainable relocation to a

116
G.A. Res. 2200A (XXI) at 1, International Covenant on Economic, Social and Cultural Rights
(Dec. 16, 1996).
117
Karima Bennoune (Special Rapporteur in the Field of Cultural Rights), Report of the Special
Rapporteur in the Field of Cultural Rights, U.N. Doc. A/71/317, at 2 (Aug. 9, 2016).
118
Id. at 4.
119
Id.
120
Id. at 9.
121
See Eli Keene, Lessons from Relocations Past: Climate Change, Tribes, and the Need for
Pragmatism in Community Relocation Planning, 42 AM. INDIAN L. REV. 259, 260, n.2 (2017)
(identifying Kivilina, AK; Newtok, AK; Shaktoolik, AK; Shishmaref, AK; Isle de Jean Charles, LA; The
Hoh Indian Reservation, WA; the village of La Push on the Quieleute Reservation, WA; the Sauk-Suiattle
Indian Reservation, WA; the village of Tahola on the Quinault Reservation, WA; and the community of
Tulalip Bay on the Tulalip Reservation, WA as impacted communities).
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122

similar environment. Rather, disaster-related evacuations generally result
in the lack of any community to return to. While individuals and families
may receive partial assistance, there is no way to handle the needs of the
community as a group.123
Community relocation is still at an early stage for most affected
communities. State resilience grants from federal agencies, such as the
United States Department of Housing and Urban Development, can provide
a way to secure partial funds, but there is no way to cover the entire cost of
a community’s relocation. For example, the Isle de Jean Charles community,
comprised of sixty persons, received $48 million from the state of Louisiana
for resettlement—a cost of $800,000 per resident—but the actual costs for
relocation may be higher.124 In addition, no single state or federal agency has
the authority to coordinate and implement a community resettlement, which
adds an additional layer of uncertainty to the process.125 A substantial
investment will have to be made to allow Indigenous communities to
relocate in a sustainable way.
In earlier work, I argued that Indigenous peoples have a right to
“environmental self-determination”126 that includes “the right to survive as
a distinct people and the right to restrain national governments from
undertaking policies that would jeopardize their continued physical or
cultural survival.”127 There is a powerful case for climate justice for the
displaced Indigenous communities that may experience the loss of lands and
cultural lifeways. These Indigenous groups have moral rights to care for
their ancestral territories and lifeways, preserve their spiritual relationship
with these lands and heritage sites, and maintain their cultural identity. They
also have a moral right to reparations for further actions of destruction and
injustice, given the histories of colonization, dispossession, and
marginalization that have rendered them vulnerable to these destructive
contemporary climate events.
B. Southwest Region: Impacts of Development on Tribal Lands and Waters
Within Arizona, the landscape of the Colorado Plateau reflects a central
truth embodied by Indigenous sustainability: “knowledge is deeply
embedded within places.”128 These beautiful lands encompass a material
122
See id. at 274 (“When a disaster leaves no community to return to, it is unlikely that communities
would find themselves long-term relocated together.”).
123
See id. (“[D]isaster-induced evacuations have the capacity to induce long-term fracturing of
communities.”).
124
Id. at 270.
125
Id.
126
Tsosie, supra note 114, at 1665.
127
Id.
128
Rebecca Tsosie, A Philosophy of Hope and a Landscape of Principle: The Legacy of David
Getches’s Federal Indian Law Scholarship, 84 U. COLO. L. REV. 155, 157 (2013).
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record of human history, vividly illustrated by the carved petroglyphs on the
sandstone cliffs. They also encompass an intangible record of human history
that exists at the level of memory. The sacred landscape of the Colorado
Plateau holds multiple values for the Indigenous peoples who have for
generations lived upon, honored, and cared for this place. Today, several
federally-recognized tribal governments, including the Navajo Nation, Hopi
Tribe, Zuni Pueblo, Havasupai Tribe, San Juan Southern Paiute Tribe, and
Hualapai Tribe, continue to maintain cultural ties to this landscape, although
the lands are now largely within public and private ownership.129
Indigenous peoples have long histories of resilience and adaptation to
environmental change caused by natural forces, as well as the settlement by
European peoples. There are powerful lessons in this cultural memory that
are still constructive to understanding the natural environment of this area.
Tribal stories, ceremonies and narratives illustrate the powerful linkage
between place and memory, and “cultural mapping” is one way to
understand these linkages, as well as the different values that they reflect.130
Of course, the cultural values within this landscape are often eclipsed by
the fact that the lands of the Colorado Plateau are also a focal point of the
politics of “sustainable development” in an era of climate change. Climate
policy in the Southwest centers upon energy, water, and the environment,
and economic development is a significant driver for policy discussions.131
Most tribal governments in the Southwest are affected by the regional
politics of energy development and water resources management, although
the conversation is dominated by the states of Arizona, New Mexico,
Colorado, and Utah, which have a long history of energy economies, heavily
dependent upon mining and other water-intensive uses.132
Tribal governments are also affected by the national politics of energy
development, including the emphasis upon the development of domestic
reserves of oil and gas. For generations, tribal lands in the Southwest have
been used for coal, oil, and gas development.133 The resulting economic
dependence of tribal governments on fossil fuel exploitation continues to
129

Id. at 158, 169.
See generally A:SHIWI A:WAN ULOHNANNE: THE ZUNI WORLD (Jim Enote & Jennifer
McLerran eds., 2011). Jim Enote is Director of the Zuni Pueblo’s Museum and he curated this beautiful
exhibit of Zuni map art, in which contemporary Zuni artists depicted the relationship of the Zuni people
to the sacred lands within the Grand Canyon and associated places across several centuries and multiple
generations.
131
See Tsosie, supra note 128, at 169–70 (discussing the impact of energy sources—including
uranium, coal, gas, and water—on economic development in the Colorado Plateau).
132
See id. at 170 (“The lands that comprise the Colorado Plateau have been and always will be part
of the American drive for energy dominance.”).
133
See Rebecca Tsosie, Climate Change, Sustainability and Globalization: Charting the Future of
Indigenous Environmental Self-Determination, 4 ENVTL. & ENERGY L. & POL’Y J. 188, 208–09 (2009)
(noting that tribal lands encompassed rich mineral reserves and federal policies encouraged mining on
tribal lands).
130
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inform the politics of energy development in the Southwest, as illustrated by
the current controversy over the projected closure of the Navajo Generating
Station (“NGS”).134 The NGS is no longer economically viable, which is the
reason for its anticipated closure.135 However, the Navajo and Hopi Tribes
are heavily dependent upon revenues from coal mining and power plants.136
It is estimated that more than eighty percent of the Hopi Tribe’s general
budget stems from the Kayenta Mine and NGS, and tribal leaders anticipate
severe impacts upon its economy when the power plant closes.137
Water resources are also a major part of the politics of energy
development in the Southwest, and the tribes are not equally situated in
terms of their rights to water resources. Some tribal governments, such as
the Gila River Indian Community, hold legally guaranteed allocations of
water under a federally-approved settlement, which was enacted into law by
Congress.138 Other tribal governments, such as the Navajo Nation, hold
significant reserved water rights—given the fact that their reservation was
created by Treaty in 1868 and they have senior claims to most users in the
region.139 The Navajo Nation’s water rights have not yet achieved
comprehensive settlement, in part because they must be litigated in more
than one state adjudication proceeding.140 Consequentially, the Navajo
134
See Laurel Morales, Looming Shutdown of the Navajo Generation Station Means New Jobs Far
from Home, NPR (Nov. 11, 2018, 7:45 AM), https://www.npr.org/2018/11/11/660627883/loomingshutdown-of-the-navajo-generating-station-means-new-jobs-far-from-home (describing Navajo reliance
on coal power plants).
135
See id. (“[Salt River Project] announced last year they planned to shut down the 2,250-megawatt
plant ahead of schedule, because producing electricity from natural gas is so much cheaper and cleaner
than it is to produce from coal.”).
136
See Hopi Tribe v. U.S. Envtl. Prot. Agency, 851 F.3d 957, 959–60 (9th Cir. 2017) (“The [NGS]
is responsible for some 1400 to 1900 Hopi jobs, about fifty to seventy percent of all employment on the
Hopi Reservation.”); see also Yessenia Funes, Navajo and Hopi Tribes Are Losing Coal Jobs in Trump’s
America, GIZMODO: EARTHER (Feb. 7, 2018, 12:10 PM), https://earther.gizmodo.com/navajo-and-hopitribes-are-losing-coal-jobs-in-trumps-a-1822801850 (“The Kayenta Mine . . . and the Navajo Generation
Station have been a major source of employment and income for the Navajo Nation and Hopi Tribe:
[ninety] percent of the plant’s employees are Navajo, and [ninety-nine] percent of mine employees are
Native American.”).
137
Press Release, Office of the Speaker, Navajo Nation Council, Navajo Leaders Respond to
Decision by Navajo Generating Station Owners to Remain in Operation Until 2019 (Feb. 13, 2017),
http://www.navajonsn.gov/News%20Releases/NNCouncil/2017/feb/FOR%20IMMEDIATE%20RELEASE%20%20Navajo%20leaders%20respond%20to%20decision%20by%20Navajo%20Generating%20Station%
20owners%20to%20remain%20in%20operation%20until%202019.pdf.
138
Arizona Water Settlements Act, Pub. L. No. 108-451, 118 Stat. 3478 (2004).
139
See Winter v. United States, 207 U.S. 564, 576–78 (1908) (reserving the Navajo Nation’s water
rights); see also Treaty with the Navajo, U.S.-Navajo, June 1, 1868, 15 Stat. 667 (establishing the
reservation).
140
See Navajo Utah Water Rights Settlement Act of 2018, H.R. 6979, 115th Cong. (purporting to
achieve final settlement of all claims to water rights in the State of Utah between the Navajo Nation and
the United States). Unfortunately, this bill failed to pass. H.R. 6979–Navajo Utah Water Rights
Settlement Act of 2018, CONGRESS.GOV, https://www.congress.gov/bill/115th-congress/house-bill/6979.
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Nation’s cumulative water allocation will likely be affected by the projected
drought condition in the Four Corners region.
The 2013 Climate Change Assessment Report for the Southwest Region
found that “Native American lands, communities, cultures, and traditions
are at risk” of significant negative impacts from climate change.141
According to the Report, the vulnerability of tribal communities is “closely
linked to external land use policies, political marginalization, water rights,
and poor socio-economic conditions.”142 Tribal communities in the
Southwest tend to be largely poor and rural.143 They lack the economic
resources to effectively monitor climate change impacts, and they often must
rely on federal agency support or partnership with state or local
governments.144 However, due to jurisdictional differences, neither the
federal agencies nor the state or local governments have developed an
effective methodology for interjurisdictional cooperation or landscape scale
management.145 Rather, each federal agency generally develops its own land
management plan and tribal participation is often limited to stakeholder
participation, and state plans are developed without regular involvement of
tribal governments unless there is some shared interest, such as water
quality, that triggers a cooperative approach.146 Because of these
deficiencies in process, climate change may cause shifts in the ecosystem
that jeopardize traditional foods and medicines, as well as water resources.147
In addition, tribal members often lack access to basic services, including
electricity, clean water, and health clinics that can treat climate-related
illness, such as heat exposure and respiratory illness caused by windy
141
Margaret Hiza Redsteer et al., Unique Challenges Facing Southwestern Tribes, in ASSESSMENT
CLIMATE CHANGE IN THE SOUTHWEST UNITED STATES: A REPORT PREPARED FOR THE NATIONAL
CLIMATE ASSESSMENT 385, 399 (Gregg Garfin et al. eds., 2013).
142
Id.
143
See id. at 385–86 (noting that different segments of tribes face different challenges from those
tribes in urban areas).
144
Id. at 394–95.
145
See David M. Theobald et al., The Changing Southwest, in ASSESSMENT OF CLIMATE CHANGE
IN THE SOUTHWEST UNITED STATES: A REPORT PREPARED FOR THE NATIONAL CLIMATE ASSESSMENT
37, 43 (“A central difficulty of the patchwork of laws, policies, and regulatory agencies is that it poses a
significant challenge to coordinate adaption to climate change.”).
146
See Rebecca Tsosie, The Conflict between the Public Trust and Indian Trust Doctrines: Federal
Public Land Policy and Native Nations, 39 TULSA L. REV. 271, 290-94 (2003) (discussing the National
Park Service management plan for a sacred site known as “Bear Lodge” to culturally affiliated Indian
tribes, but now designated as the “Devil’s Tower National Monument,” and identifying the various
mechanisms that are used by federal agencies to serve tribal interests and the federal trust responsibility
on federal public lands). Notably, the state governments do not have a “trust responsibility” to American
Indian or Alaska Native Nations, so unless the state adopts a different practice, there are no formal
consultation protocols that apply to the actions of state agencies. In some cases, such as the Colorado
River Drought Contingency Plan, the nature of tribal natural resource rights is so significant that, as a
political matter, they must be included within the cooperative allocation of rights. In that case, the Gila
River Indian Community’s water rights, secured by a federal Settlement Act, were a key factor in the
Plan that Arizona ultimately agreed to.
147
Redsteer et al., supra note 141, at 395, 399.
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conditions and dry soil, which can release high levels of dust and particulates
into the air.148
Despite these challenges, the Climate Assessment Report notes that
“Native communities . . . have much to offer the climate science community”
because of their long histories of successful adaptation in a region where
there has been wide-ranging natural variability.149 Furthermore, Indigenous
traditional knowledge has the capacity to enhance our understanding of
ecosystem change and promote successful adaptation (e.g., traditional
variations of crops that are able to withstand drought or pests).150 Oral
narratives and traditional knowledge provide a “map[]” of the cultural
landscape that is often unseen, but is vitally integrated with the physical
landscape.151
Tribally-driven conservation projects are under development in many
places on the Colorado Plateau, inspiring a robust and collaborative
approach to sustainability, rather than the short-term “ethic of opportunity”
that has incentivized development in the Southwest for over a century.152
The creation of the Bears Ears National Monument represented a historic
step forward in this type of collaborative conservation effort, and it is also
notable as the first National Monument to create a Tribal Advisory
Commission and the first to explicitly mention the value of traditional
knowledge in the understanding of this incredible cultural and physical
landscape.153 At the heart of the matter is the sense of connectedness that
permeates Indigenous sustainability. The biosphere transcends jurisdictional
boundaries and the forests, oceans, and deserts of the world are held together
in an intricate balance that ensures the survival of human beings upon this
earth.
Throughout the world, Indigenous peoples have united to assert their
148
See, e.g., Alysa Landry, Not Alone in the Dark: Navajo Nation’s Lack of Electricity Problem,
MAVEN:
INDIAN
COUNTRY
TODAY
(Feb.
11,
2015),
NEWS
https://newsmaven.io/indiancountrytoday/archive/not-alone-in-the-dark-navajo-nation-s-lack-ofelectricity-problem-yO5P4y3H6k6kuxF-U5FvvQ/ (“[A]n estimated [thirty-two] percent of all homes
lack electricity, while [thirty-one] percent lack plumbing, [and thirty-eight] percent lack water
services.”); Tom Risen, Left Behind: For Some Native American Communities Facing Water Problems,
Hope
Circles
the
Drain,
U.S.
NEWS
(June
16,
2016,
6:00
AM),
https://www.usnews.com/news/articles/2016-06-16/some-native-americans-lack-access-to-safe-cleanwater (“Many homes on rural Native American reservations . . . lack access to clean water or sanitation.”);
Andrew Siddons, The Never-Ending Crisis at the Indian Health Service, ROLL CALL (Mar. 5, 2018, 5:04
AM), https://www.rollcall.com/news/policy/never-ending-crisis-indian-health-service (noting that
healthcare for American Indians is plagued by underfunding and quality deficiencies).
149
Redsteer et al., supra note 141, at 400.
150
Id.
151
Tsosie, supra note 128, at 158.
152
See Tsosie, supra note 12, at 257–58 (discussing the land ethic of “opportunity” that
characterized the development of the United States).
153
Proclamation 9558, Establishment of the Bears Ears National Monument, 82 Fed. Reg. 1139,
1144 (Jan. 5, 2017) (proclamation from President Barack Obama).
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154

interests in shaping climate policy. In this country, inclusion of tribal
governments is necessary because they possess sovereignty as separate
governments. They control millions of acres of trust land as the beneficial
owners of these lands, and they are the owners of their traditional
knowledge, including traditional ecological knowledge about their lands and
the species that belong to those lands.155
IV. TRADITIONAL KNOWLEDGE AND RESILIENCE: INDIGENOUS
ENVIRONMENTAL ETHICS
“The traditional knowledge possessed by Indigenous peoples represents
a holistic system of cultural knowledge, when considered from the
perspective of the Indigenous group itself.”156 However, when outsiders
explore the utility of Indigenous knowledge, or the possibility of protecting
this knowledge as the “intellectual property” of the tribe or a tribal member,
things become more complicated. The World Intellectual Property
Organization, for example, is currently in the process of developing three
different treaties to address the rights to Indigenous peoples’ to “traditional
knowledge, traditional cultural expressions, and genetic resources.”157 The
Traditional Ecological Knowledge (“TEK”) of Indigenous peoples is a
subset of these categories, and it straddles the realm of the tangible category
of genetic resources and the intangible category of traditional knowledge.158
154

See Int’l Indigenous Peoples Forum on Climate Change, IIPFCC Statement to SBI, INDIGENOUS
CLIMATE
(May
25,
2012),
http://www.indigenousclimate.org/index.php?option=com_content&view=article&id=180%3Aiipfccstatement-to-sbi&catid=3%3Anews&lang=es (“[W]e reiterate the need for recognition of our traditional
knowledge, which we have sustainably used and practiced for generations; and the need to integrate such
knowledge in global, national and sub-national efforts. This knowledge is our vital contribution to climate
change adaptation and mitigation.”).
155
See Tsosie, supra note 12 at 272–73 (discussing the connection between indigenous people and
“traditional ecological knowledge”).
156
Rebecca Tsosie, Indigenous Peoples and “Cultural Sustainability”: The Role of Traditional
Knowledge, in TRADITIONAL ECOLOGICAL KNOWLEDGE: LEARNING FROM INDIGENOUS PRACTICES FOR
ENVIRONMENTAL SUSTAINABILITY 229, 231 (Melissa K. Nelson and Dan Schilling eds., 2018).
157
The draft text of treaties is posted on the WIPO website. Intergovernmental Committee, WIPO,
https://www.wipo.int/tk/en/igc/ (last visited May 12, 2019). See Charles R. McManis, Intellectual
Property, Genetic Resources and Traditional Knowledge Protection: Thinking Globally, Acting Locally,
11 CARDOZO J. INT’L & COMP. L. 547, 552–53 (2003) (“[T]he World Intellectual Property Organization
(WIPO) . . . has established an Intergovernmental Committee on Intellectual Property and Genetic
Resources, Traditional Knowledge and Folklore, which is to facilitate discussion of intellectual property
issues that arise in the context of access to genetic resources and benefit-sharing, protection of traditional
knowledge, innovations and creativity, and protection of expressions of folklore.”). For details on the
complex structure and process of negotiating agreement on the framework of rights that should attach to
these topics, see DANIEL F. ROBINSON, AHMED ABDEL-LATIF & PETRO ROFFE, PROTECTING
TRADITIONAL KNOWLEDGE: THE WIPO INTERGOVERNMENTAL COMMITTEE ON INTELLECTUAL
PROPERTY AND GENETIC RESOURCES, TRADITIONAL KNOWLEDGE AND FOLKLORE (Routledge, 2017).
158
See World Intellectual Property Organization [WIPO], Intergovernmental Committee on
Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore: Glossary of Key
Terms Related to Intellectual Property and Genetic Resources, Traditional Knowledge and Traditional
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The nation-states increasingly see TEK as a resource that can benefit
global society, particularly in an era of climate change.159 For example, the
United Nations University Institute for the Advanced Study of Sustainability
maintained a “Traditional Knowledge Initiative,” which sought to study
Indigenous sustainability practices and knowledge systems as a way to
understand how to use resources efficiently, improve waste management,
and adapt to climate change.160 Although there is value in these initiatives,
they also run the risk of exploitation if there is not adequate attention to the
right of Indigenous people to exercise self-determination over their
knowledge systems. TEK can encompass sacred knowledge161 and it would
be inappropriate to turn this into a commodity for the benefit of third parties.
A. Traditional Knowledge and Environmental Ethics
The “property” approach may be inappropriate for TEK. Rather,
Indigenous knowledge systems embody a different set of ethics, as well as
the knowledge and skills for survival in a changing climate.162 As John
Hansen and Rose Antsanen discuss in relation to their work with Creek
elders, “a Cree worldview teaches us that the resources of the world are gifts
from Manitou (The Creator) and that we must respect these gifts.”163 These
teachings represent a form of “law” given to the people at Creation, to guide
their spiritual interaction with the land and natural world.164 Their study
concludes that Indigenous knowledge has sustained Indigenous lands for
thousands of years, promoting values that “compel people to have a
reciprocal relationship with the environment,” and counseling against the
type of “overexploitation of resources” that exemplifies natural resource
development today.165
Cultural Expressions, at Annex–40, WIPO Doc. WIPO/GRTKF/IC/37/INF/7 (July 5, 2018),
https://www.wipo.int/edocs/mdocs/tk/en/wipo_grtkf_ic_37/wipo_grtkf_ic_37_inf_7.pdf
(defining
“Traditional Ecological Knowledge” related to genetic resources, traditional knowledge, and traditional
cultural expressions.).
159
See Anthony Moffa, Traditional Ecological Rulemaking, 35 STAN. ENVTL. L.J. 101, 103 (2016)
(noting that some states have increasingly begun to recognize the potential benefits of TEK for
environmental management).
160
See Traditional Knowledge Initiative, UNITED NATIONS U., https://unu.edu/projects/traditionalknowledge-initiative.html (last visited Feb. 9, 2019) (describing the initiative led by Sam Johnston of
United Nations University from 2007–16).
161
See Moffa, supra note 159, at 147 (discussing how TEK has “a prominent spiritual component”).
162
See John G. Hansen & Rose Antsanen, What Can Traditional Indigenous Knowledge Teach Us
About Changing Our Approach to Human Activity and Environmental Stewardship in Order to Reduce
the Severity of Climate Change?, 9 INT’L INDIGENOUS POL’Y J. 1, 5 (2018) (explaining the worldview
difference of the Cree people).
163
Id. at 1.
164
See id. at 5 (quoting Cree elder on the “law of nature with the creator” versus the “law of
manmade,” and the spiritual instructions that govern under the first system of law).
165
See id. at 1 (describing the values that compel “reciprocal relationship[s] with the environment”
and the effects such relationships have on resources).
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In addition, as Maori scholar, Linda Smith, notes in Decolonizing
Methodologies, traditional knowledge within Indigenous societies is not
separate from the people themselves.166 In that sense, Indigenous knowledge
is different from Western knowledge, which is most often memorialized in
written texts and represents disciplinary approaches to an issue or topic, such
as “science,” “philosophy,” or “theology.”167 In Western society, the creator
has a limited “copyright” in the work, sufficient to maintain his or her right
to profit from the creation of knowledge.168 The reader, however, is free to
interpret the texts, assimilate what is useful, and disregard the rest. In
comparison, traditional knowledge systems and networks enable Indigenous
peoples to orient themselves within the world and enter relationships with
each other, with other peoples, and also with other-than-human beings. This
complex, intergenerational knowledge about the world is part of being
“Indigenous” and enables the practices that are associated with the group’s
“material” culture, whether that is medicinal knowledge, agricultural
knowledge, or climate knowledge. There are complex ethical systems
embedded within traditional knowledge, and another central commonality
among Indigenous peoples is the view that all aspects of the world are
“alive” and have volition, and that human beings are “related” to other
aspects of creation in a way that inspires duties and responsibilities.169 Often,
the Indigenous peoples’ own name for themselves corresponds to the name
of their land170 or another central orienting feature of the natural world.171 It
is not uncommon to hear elders relate stories that indicate that they were
intentionally placed upon their lands with instructions to care for the
lands.172 The stewardship feature embedded within these instructions is
inconsistent with Blackstone’s notion of property as “absolute right[s]” in
the owner.173 For this reason, some tribal leaders would disclaim an intent to

166
LINDA TUHIWAI SMITH, DECOLONIZING METHODOLOGIES: RESEARCH AND INDIGENOUS
PEOPLES 36–39 (Zed Books, 2d ed. 2012).
167
Id. at 29–30.
168
Id. at 219–20.
169
See Tsosie, supra note 12, at 272–87 (describing common themes found among Indigenous
knowledge systems, including norms of reciprocity and balance).
170
See id. at 284–85 (“Among the Cherokee, the word ‘Eloheh’ means both ‘land’ and the People’s
collective ‘history, culture, and religion.’” (quoting Edwin Pister, Endangered Species: Costs and
Benefits, 1 ENVTL. ETHICS 341, 347 (1979))).
171
See, e.g., Hansen & Antsanen, supra note 162, at 5 (quoting a Cree elder who said “the word
Cree doesn’t mean anything to me. Being Inninew, I am a four directions person. That’s what it means,
Inninew it means four, I have my mind, my body, and also I have a spiritual being, I have feelings.”).
172
See Tsosie, supra note 12, at 228–29 (describing the sense of duty to protect tribal lands for
future generations).
173
Robert P. Burns, Blackstone’s Theory of the “Absolute” Rights of Property, 54 U. CIN. L. REV.
67, 67 (1985).
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174

“own” a particular area of land. This version of “ownership” could not be
asserted, for example, in relation to sacred places, such as Bear Butte, which
historically had to be accessible to several Indigenous nations within the
Plains region, such as the Lakota and the Cheyenne.175
In relation to traditional subsistence-based economies, traditional
knowledge is the knowledge of survival.176 This is marked, for example, by
the various ceremonies that attach to the taking of “First Foods,” such as
salmon, buffalo, and deer, or the harvest of huckleberries or medicinal
plants.177 Indigenous knowledge traditions require respect and reciprocity to
enable these species to flourish. Today, climate change is rapidly changing
the habitat in areas where berries and medicine plants grow.178 The propertybased approach to stewardship and conservation is of limited utility in this
world. Intercultural collaboration across jurisdictional boundaries is
necessary to ensure the survival of the people and the various beings that
they are in relationship with.
It is also instructive to note that traditional knowledge is most often
sought by cultural outsiders to assist with developing climate “adaptation”
strategies.179 In other words, there is an instrumental purpose for securing
the most “useful” parts of traditional knowledge. Instead, cultural outsiders
should pay more attention to the ethical norms modeled by traditional
knowledge, and promote inclusion of Indigenous knowledge holders within
the contemporary discussion of “resilience.”

174
Randy Kapashesit & Murray Klippenstein, Aboriginal Group Rights and Environmental
Protection, 36 MCGILL L.J. 925, 929 (1991) (describing the lack of ownership in aboriginal belief
systems).
175
See Kristen A. Carpenter, A Property Rights Approach to Sacred Sites Cases: Asserting a Place
for Indians as Nonowners, 52 UCLA L. REV. 1061, 1068 (2005) (describing the sacred site of Bear Butte
and the common central concept of “respect” for the value of these sites that belongs to the natural world);
see also Bill Markley, Bear Butte, Sacred to Cheyennes and Lakotas, Looms Near the Black Hills,
HISTORYNET (March 27, 2018), https://www.historynet.com/bear-butte-sacred-cheyennes-lakotaslooms-near-black-hills.htm (“Bear Butte, which served as a landmark to early white explorers, is sacred
to the Cheyenne and Lakota Indians.”).
176
See, e.g., Hansen & Antsanen, supra note 162, at 8 (“And if we take another look at our laws I
think we can help them understand that our laws are not based on greed . . . Ours is based on good health,
help, understanding and happiness. Our laws are for those four things only, for the survival of the people,
for the survival of medicines, the survival of animals, the winged ones. So these laws are not only to
protect the Earth, but all humans all life.”).
177
Eric J. Quaempts et al., Aligning Environmental Management with Ecosystem Resilience: A First
Foods Example from the Confederated Tribes of the Umatilla Indian Reservation, Oregon, USA, 23
ECOLOGY & SOC’Y (2018) https://www.ecologyandsociety.org/vol23/iss2/art29/.
178
See Effects of Climate Change on Natural Habitats, MASS AUDUBON,
https://www.massaudubon.org/our-conservation-work/climate-change/effects-of-climate-change/onnatural-habitats (last visited Feb. 22, 2019) (describing the impact of climate change on a range of various
habitats).
179
D. Green & G. Raygorodetsky, Indigenous Knowledge of a Changing Climate, 100 CLIMATIC
CHANGE 239, 241 (2010).
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B. Climate Resilience
The scholarship on climate resilience examines the response of societies
to the effects of natural hazards, including earthquakes, hurricanes, volcanic
eruptions, tsunamis, droughts, floods, and other extreme weather
occurrences.180 The scholars conclude that “[t]he response capacity of
people in the face of natural hazards is driven by the concepts of
vulnerability and resilience.”181 Both of these concepts are nuanced.
Vulnerability can be measured in a variety of ways, but often is defined in
reference to “demographic, social, cultural, economic and political”182
factors. These factors interact with systemic and causal dynamics, and the
result can be that victims of extreme climate events may be marginalized
geographically—because they live in “hazard-prone areas; socially—
because they are poor; and politically—because their voice is
disregarded.”183 This literature can be associated with the literature on
environmental justice, which similarly explores the intersectional nature of
marginalized identity, in relation to the “neutral” laws that govern land and
environmental regulation in the United States.
Climate resilience, on the other hand, is the capacity of a community to
resist damage and thrive, even after a negative event.184 Traditional societies
are theorized to possess particularly strong adaptive systems, enabling these
communities to cope with negative events and rapid change and still hold
onto their core identities.185 However, climate change is destabilizing to
traditional societies who are dispossessed of their land base or traditional
lifeways.186 The ability to exercise resilience as a community may be
destroyed if the land base of the community is destroyed and individuals are
relocated in a way that does not allow the community to continue as a group.
An Indigenous community’s social and economic resilience can also be
placed in jeopardy when their access to traditional subsistence lifeways is
impaired, for example, due to ice melt in the Arctic, oil spills, or toxic
residue in marine mammals.
180
See, e.g., Jean-Christophe Gaillard, Resilience of Traditional Societies in Facing Natural
Hazards, 16 DISASTER PREVENTION & MGMT. 522, 522 (2007) (“Natural hazards include earthquakes,
volcanic eruptions, landslides, tsunamis, storms and cyclones, droughts, floods and storm surges among
others.”).
181
Id.
182
Id.
183
Id. at 523.
184
See id. (“Peoples’ capability of response in the face of natural hazards also relies on their capacity
of resilience.”).
185
See id. (“Resilient societies are able to overcome the damages brought by the occurrence of
natural hazards, either through maintaining their pre-disaster social fabric, or through accepting marginal
or larger change in order to survive.”).
186
See Hansen & Antsanen, supra note 162, at 2 (summarizing studies on the effects of climate
change on indigenous communities).
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The literature on vulnerability and resilience is very important in relation
to the concept of “Indigenous sustainability.” I believe that the concept of
indigenous sustainability also incorporates a psychology of resilience, which
could be framed as “well-being.”187 The hope for the future is that the
spiritual instructions given to the people at the time of Creation will continue
to enable the people to thrive, even if they experience extreme climate events
and the associated changes in the land.
Contemporary researchers have adopted a mechanistic view of
resilience, focused on the persistence of a “system,” and imagining that the
system is subjected to potentially catastrophic external forces, but then
comes back into “equilibrium.”188 The scientific construction of “resilience”
in climate adaptation literature is slowly being informed by social science
researchers who argue that resilience is socially contingent and closely
related to vulnerability factors.189 Under either approach, the focus is on
studying what “happens” to human communities after serious climate
events. There is no real attention to power or power relations, including the
fact that the very corporations and governments that are profiting from
increased fossil fuel development have no responsibility for the harms to
human societies and the natural world.
Indigenous knowledge systems contain the knowledge of survival.
Indigenous peoples have survived for countless generations despite the
environmental, social, and economic challenges they have experienced. This
is because they have maintained their spiritual values in relationship to their
lands and peoples. Resilience is possible when human beings enjoy access
to health and wellness, because those are the qualities that promote life. The
spiritual state of health enables the physical experience of health. To live in
a world that is sacred requires sacrifice. We cannot get all that we want at
the expense of the earth and the systems of survival. Human beings have
always had to struggle to balance their short-term desires with their longterm needs. It is no different today, although the stakes are much higher than
they have ever been. There is a philosophy of hope embedded within
Indigenous resilience and also a profound respect for the power of the
Earth’s generative forces. The spiritual laws set forth at Creation still govern
our lived experience. Healing takes place in consciousness and then in form,
and this applies to the knowledge of healing persons and also the knowledge
187
This came up, for example, at the ASU Conference on Indigenous Sustainability, where Linda
Smith gave a keynote claiming that four states of well-being (social, economic, cultural, and
environmental) should be an outcome of our environmental policies. Linda Tuhiwai Smith, Professor of
Maori & Indigenous Studies, Univ. of Waikato, N.Z., Keynote Address at Arizona State University
Conference on Indigenous Sustainability: Implications for the Future of Indigenous Peoples and Native
Nations (Oct. 6, 2014) (notes from speech on file with author).
188
See Gaillard, supra note 180, at 523 (discussing a number of contemporary scholars’ views on
reliance related to natural disaster recovery).
189
See Barry Smit & Johanna Wandel, 16 GLOBAL ENVTL. CHANGE 282, 282 (2006) (discussing
climate adaptation “in the context of adaptive capacity and vulnerability”).

1042

CONNECTICUT LAW REVIEW

[Vol. 51:4

of healing the earth.
CONCLUSION
This Essay has argued for an intercultural system of climate law and
policy that includes tribal governments in the decision-making for the
nation’s environmental and land management laws and policies. Much of
the literature on climate adaptation focuses on “systems” and “models,” but
there is also an acknowledged need to respond to the concerns of social
justice, at both an international and domestic level. An intercultural
pluralism within the development of public policy should allow Indigenous
peoples to speak “as” the land, in acknowledgement of their sacred and
enduring relationship to these lands. Indigenous sustainability is a concept
that can help shape our future policies to better reflect the multiple values at
stake and ensure respect for the earth and the systems of survival.

